
情報公開第02041号
令和4年12月5日

山中理司様

外務省大臣官房総務課
．公文書監理室

行政文書の開示の実施について（通知）

令和4年11月29日付け「行政文書の開示の実施方法等申出書」を受領しましたの
で、下記の文書を開示します。

記

開示請求のあった行政文書の名称等

外務省が、国連の窓意的拘禁作業部会に提出した、カルロス・ゴーン被告人に
対する措置は「窓意的拘禁」に当たらないとする説明資料（令和2年11月2
o日付の異議申立書を含むが、 これに限らない。 ）
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2 開示請求番号 2020-00527

本件に関する問い合わせ先

T100-8919 東京都千代田区霞が関二丁目2番1号
外務省大臣官房総務課公文書監理室
電話:03-5501-8068 FAX:
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本件に関するお問い合わせの際には、上記2の開示請求番号をお知らせください。
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R叩lyoftheGovernmemofJ叩川totheRequeStfOrlnhrmationfromtine

Secretm加⑪ftheWorlfingGro叩⑪nArbitraryDetention(Ca肥OfMmCarlos

Ghosn)

Regardingtherequestfbrinfbrmation,fifomtheSecretariatoftheWorkingGroupon

ArbitraryDetemiondatedl80ctober2019(CaseofMIR.CarlosGhosn)senttothe

PermanentMissionofJapantotheUnitedNationsandotherinternationalOrganizatiOns

inGeneva,theGovernmentofJapanprovidesthefbllowingresponse.

1.Itis.difficultfbrtheGovernmemofJapantoprovidespecificinfbrmationonthecase

describedintherequestbecausetherequestedinfblmationisonaspecificcase

concemingwhiChatrialisscheduledtobeheldl

Generallyspeaking,Japan,asastatepartytOvariousmmanrightstreatiesincluding

thelnternationalCovenamonCivilandPoliticalRights(ICCPR),haSfaithfililyfillfilled

theObligationsstipulatedinthosetreaties.

.Mthregardtosystemsfbrandimplememationofcriminalproceedingsbasedon

relevamlawsandregulationssuchastheCodeofCriminalProcedureinJapan,

appropriateproceedings areestablishedtoreveal thetruefactSofcaseswhile

guaranteeingfilndamentalllumanrights.

haddition,treatmentsofdetaineesawaitingajudiCialdecisionatpenalinstitutionsare

appliedwithrespectfbrtheir加manrigllts'

Therefbre,tlleGovernmemofJapanconsidersthattherearemgroundsfbrcriticism

thatthesesystemsandtheirimPlememationareinviolationoflCCPR~orfallundertlle

categoryofarbitrarydetemion｡

Someoftllesesystemsaredescribedbelowindetail.

b

2. 'IllesourceallegestlnatthedetentionofandmeasurestakenagainstMrbGhOsnwere

intendedtoobtainaconfessionnfomhim.

InJapan,botlltheConstitmionofJapanandtheCodeofCriminalProcedurestipulate

thattheacCusedshallnotbeconvictedwllentheconfbssiOnistheonlypieceof

incriminatingeVidenCe(paragraph3,Article38oftheConstitutionOfJaPanand

paragraph2,ArtiCle319oftlleCodeofCriminalProcedure)andPublicprosecutorsnever

solelyrelyonconfessionsevenincaseswheletherearenodisPutes.RatheliPrOSecutors

inJapaninstimteprosecutiononlywhentheybelievetlleI℃isahighprobabilityof

achievirigaconvictionbasedonlegitimateevidence,aftercollectingsuHicientoIJective
evidenceaSWellassupportiveeVidence.
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SimilarlyjpublicprosecutorsalsotrytoplDvethatacrimewascommittedbasedon

suffIciemoIJectiveevi(lenCeduringatrial.

Inaddition, involuntaryconfeSsionmaynotbeadmittedasevidence(paragraph2,

Article38oftheConstimionofJapanandparagraphl,Article319oftlleCodeof

CriminalProcedure),andvariousprocedu]℃sareintroducedtoensurevalidityand

transparencyininvestigations.(Article301-2oftheCodeofCriminalProcedure,etc.）

DetemionofasuSPectispermittedonlyduringtheperiodstipulatedunderthelawafier

strictjudicialrevieWs.(Article60and208oftheCodeofCriminalProCedure,etc.)

MolespecificallybinordertoguaranteefairproceduresfbrthesuSpect,theCodeof.

CriminalProce伽胎providesfbrthefbllowing.

(1)ThesUspectmaynotbedetainedunlesshe/Shehasbeeninfbrmedofthecaseanda

statememhasbeentakenfiPolnhim/her. (Article61and207oftheCodeofCriminal

Procedule)

(2)Afierdetention,thesuspectmayrequestthecourttodisclosethegroundsfbrdetention

inanopencourt.(Article82,83and207oftheCodeofCriminalProce伽肥）

(3)ThesuSpectortheaccusedunderdetention,fbrexample,mayreqUestthelevocation

ofdetemion(AIticle87and207oftheCodeofCriminalProcedure)andmakeqUasi-

appeals,etc.(Article429oftheCodeofCriminalProcedure)

Tbensuretherighttodefense,inadditiontotheaboveprovisions(1)through(3), in

Japan,asuspectisallowedtoappoimadefensecounselimmediatelyanerbeingarrested

andtomeetwiththedefbnsecoUnselwithoutanyoneelsepresent,(paragraphl,Article

39oftheCodeofCriminalProcedure,etc.).

DeSpitetheexistenceoftheseprovisions,thesom℃eallegesthatM19.GhosnCGwasnot

broughtljefbreajudge"duringtheperiodofarrestanddetention(fiomparagraph33to

35)and"waSunabletoappealtoacourttochallengehisstatusandthencominued

detention"(fiomparagraph36),andsoon.

TheGovernmentofJapancannotunderstandclearlywhythesoul℃emadesuch

allegationswhicharenotalignedwiththesystemsprovidedundertheCodeofCriminal

ProcedureinJaPan.

Furthermole, thesourceallegesthattheJapaneseauthorities leakedthelelated

infbnnationtothemediaintentiOnallybefblchand.

Howev"itshouldbesaidthatsuchallegationsarebasedonspeculationbecauseno

groundsfbrthemareproVided.

GiventhatsuchallegationswithoutsUpportiveevidencealefbundinthisdocument,

theGovennnentofJapanrecommendsthattheWorkingGro叩carefUllyconsiderthe

cledibilityoftheinfbrmationfiomthesource.
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3.Asdescribedabove,Japanhasfaithfilllyfillfilledtheobligationsstipulatedinhuman

rightstreaties,includingthelCCPR.

TheGovernment ofJapanconsiders thedomestic laws inJapanand their

implememationtobeappropriateinlightofinternationalstandards.

Inconclusion, thecriminalproceedingstobeappliedtoMr.Ghosndonotviolate

humanrightstreatiesconcludedbyJapan,includingthelCCPR,andthemeasulestalKen

againstMr・Ghosncannotbeconsideredasarbitrarydetention.

IRe他肥肌eArticlesl

TheC0nstitutiOnofJaDan

Article38
。 、

(1)Nopersonshallbecompelledtotestifyagainsthimself ｣

(2)ConfessionmadeunderCompulsiOn,tonreorheat,orafterprolongedarrestor

detentionshallnotbeadmittedinevidence.

(3)Nopersonshallbeconvictedorpunishedincaseswheretheonlyproofagainsthim
ishisownconfession.

6 ■

CodeofCriminalProcedure

Article39

(1)TheaccusedortheSuspectincustodymaylwithoutanyQHicialbeingplesem,have

aninterviewwith,OrsendtoorreceivedOcumemsorarticlesfinmdefbnsecounselor

proSpectivedefbnsecounselupontherequestofapersonCmitledtoappoimdefbnse

counsel (witl)regaldtoapersonwhoisnotanattorneyl tllisappliesonlyafterthe

permissionprescribedinArticle31,paragraph(2)hasbeenobtained).

(2)Withregardtotheintervieworthesendingorreceivingofdocumentsorarticles

plescribedinthePrecedingparaglaph,suchmeasuresmaybeprovidedbylawsand

regulations(includingtheRulesofCourt;thesameapplieshereinafier)asarenecessary

toplevemtheflightoftheaccusedorthesuSpect,theconcealmemordestructionof

evidence,ortllesendingorleceivingofarticleswhichmayhindersafecustodyb

(3)ApublicpmsecutorDpublicprosecutor'sassiStamofficeforjudiCialpoliceofficial

('1udicialpoliceoffiCiali'meansbothajudicialpoliceofficerandajudicialconstable;the

sameapplieshereinafter)mayjwhenitisnecessaryfbrinvestigation,designatethedate,
i ・

placeandtimeoftheintervieworsendingorreceivingofdocumentsorarticlespreScribed

inparagraph(1)onlypriortotheinstimtionofproSecution;providedhowev"thatsuch
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designationmustnotundulyrestricttheriJltsofthesuspecttoprepalefbrdefense.

Article60

(1)Thecourtmay.detaintheaccusedwhentheleisprobablecauSetosuspectthatthe
accusedhascommittedacrmeandwhen:

(i)theaccusedhasnofixedresidence;

(ii)thereisprobablecausetosuspectthattheaCcusedmayconcealordestroyevidence;

(iii)theaecusedhasfledorthereisprobablecausetosuspectthattheaccIjsedmayflee.

Article61

Theaccusedmaynotbedetainedunlesssaidaccusedhasbeeninfbrmedofthecaseand

astatememhasbeentakenfiPomtheaccused;providedhowever,tllattllisdoesnotaPply

iftheaccusedhasfled, 、

r

Article82

(1)TheaccusedunderdetemionmayrequestthecourttodisCloSethegroundsfbr

demion.

(2)Thedefbnsecounsel, legalrepresemative,Curatolispouse,liliealrelative,siblingor

otherinterestedpartyoftheaccusedunderdetentionmayalsorequesttlledisclosure

prescribedintheplecedingparagraph

(3)ThereqUestsprescribedintheprecedingtwoparagmphslosetheireffectwhenbailis

gramedorexecutionofdetemionissuSpendedorlcscindedorwhenthedetemionwarrant

becomesineHective.

Alticle83

(1)Groundsfbrdetentionmustbedisclosedinanopencourt.

(2)ThecourtisconvenedintllepresenceofajUdgeandacourtclelk.
’ 。

(3)ThecoUrtmaynotbeconvenedwithoUtthepresenceoftheaccusedandthedefense

counseloftheaccused;providedhoweVel;thatthisdoesnotapplywhentlleaccused

cannotpersonallyattendthecourtbecauseofillnessorotherunavoidablereasonsandhas

noobiection,orwhentheaccusedhasnooMectiontodefensecounselnotappearing.

Article87

(1)Whenthegroundsfbrornecessityofdetemionnolongerexist,thecourtmust,叩on

therequestofapublicprosecutolitheaccusedunderdetention,thedefensecounselofthe

accused,legallepresentative,curatoIBSpouse,linealrelativeorsiblingorexofficio,make

、
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arulingtorescindthedetention. 、

(3)TheprovisionsofArticle82,Paragraph(3)applymutatismutandistotherequest

prescribedintheplcCedingpamgraph.

Article89

Therequestfbrbailmustbegranted,exceptwhen:

(i)theaccusedhasallegedlycommittedacrimewhichispunishablebythedeathpenaltyj

lifeimprisonmem, lifeimprisonmentwithoutwork,Orasemenceofimprisonmemor

imprisonmentwithoutworkwhoseminimumtermisoneyeaformore;

(ii)theaccusedwaspreviouslyfbUndguiltyofacrimepunishablebythedeathpenalty,

lifeimprisOnmem, lifeimpriSonmemwithOutwork,orasemenceofimprisonmemor

imprisonmemwithoutworkwhosemaximumtermwasinexcessoftenyears;

(iii)theaccusedallegedlyhabituallycommittedaCrimepunishablebyimprisonmentor

imprisonmentWithoutworkwhosemaximumtermWasthleeyearsormore;

(iv)thereisprObablecauSetosuSpectthattlleaCcusedmayconcealordestroyevidence;

(v)thereisprobablecausCtosuSPectthattlleaccusedmayharmthebodyorpropeityof

thevictimoranyotllerpersonwhoisdeemedtohaveknowledgeessemialtothetrialof

thecaseortherelativesofsuchpersonsormaythreatenthem;

(vi)thenameorresidenceoftheaccusedisunknown.

）

Articlel98

(1)Apublicprosecutorbpublicprosecutor'sassistantomcerorjudicialpoliceo価cialmay

askanysuspecttoappearintheirofficesandinterrogatesaidpersonwhenitisnecessary

fbrtheinvestigationofacrime;prCvidedhowevelBthatthesuspectmaylexceptincases

wheresaidpersonisunderarrestorunderdetention,refiJsetoappearorafiersaidperson

hasapPeared,maywithdrawatanytime"

(2)Inthecaseoftheimerrogationsetfbrthintheprecedingpatagraph,thesuSpectmIjst

benotifiedinadvancethatsaidpersoniSnotreqUiredtomakeastatementagainstsaid

personIswill.

(3)ThestatememofthesuSpectmayberecordedasawrittenstatement.

(4)ThewrittenStatementsetfbrth,intheprecedingparagraphmustbeinSpectedbythe

suSpector.readtosaidpersonfbrverification,andifsaidpersonmakesamotionfbrany

addition, lemovaloralteration,SaidpersonIsremarksmustbeenteredinthewritten

Statement.

(5)IfthesuspectaffirmsthatthecontentsofthewrittenstatememarecorreCt,saidsuspect

maybeaskedtoattachasignatureandsealtoit;providedhowevel;thatthisdoesnot
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applywhenthesuspectreftIsestodoso.

Article204

(1)WhenapublicprosecutorhasarrestedasuspecthDughanarrestWarrantOrhas

receiVedasuspectwhowaSarl℃sted叩onanarrestwarram(excludingsuchsuSpectasis

leferredinaccordancewiththepl9ecedingArticle),prosecmormustimmediateljlinfbrm

thesuSpeCtoftheoutlineofthesuspectedcrimeandthefactthatthesuspectmayappoim

defbnseCounsel andthen,givingthesuspectanopportunityfbrexplanation, said

prOsecutormustimmediatelyreleasethesuSpectwhenbelievingthatitiSnotnecessary

todetainthesuSpect,ormustrequestajudgetodetainthesuSpectwithin48hoursOfthe

suspectbeingplacedUnderphysicalrestraimwhenbelievingthatitisnecessarytodetain

thesuspect;providedhoweverjthatifthepublicprosecutorhasinstimtedprosecution

duringthetimelimitation,saidprosecutordoesnotberequiredtol迫qUeStdetention.

(2)(omined)

(3)WhenapublicproSecutorinfbⅢnsaSuspectofthefactthatthesuSpectmayappoint

defbnsecounselinaccoidancewiththeprovisionsofparagraph(1),saidprosecutormust

alsoinfbrmthesuSpectthat,ifareqUestfbrfiIrtilerdetemionoftllesuSpectismade,the

suSpectmayreqUestthejudgetoappointdefensecounselWInenthesuSpectisunableto

personallyappoimdefensecoUnselbecauseofindigenceorotherreasonsandthatwhen

reqUestingthejudgefbrappoim朏珈ofdefbnsecounseltl,esuSpectmustsubmita,eport .

onpersonalfinancialresources;amifthesuspectIsFinancialResomcesareequaltoor

abovethebaseamoum,thesuSpectmusthavefirstlequestedabarassociation(thebar

associationtowhichthelequestofArticle31-2,paragraph(1)inaccoldancewithArticle

37-3,paraglaph(2)istobemade)toappointdefbnsecounSel.

(4)Ifapublicprosecutordoesnotrequestdetentionorinstituteprosecutionwithinthe

timelimitationsetfbrthinparagraph(1), saidprosecutormust leleasethesuSpect

immediatelyb .

Article207

(1)Thejudgewhohasbeenrequestedfbrdetemionpursuanttotheprovisionsofthe

precedingth1℃eArticleshasthesameauthorityasacourtorapresidingjuqgeregarding

thediSpositionthereof;providedhowevel;thatthisdoesnotapplytobail.

(2)WhenmfbrmingthesuSpectwhose.detemionhasbeenreqUi肥迩oftheallegedfactsof

thecrime,thejudgesetfbrthintheplecedingparagraPhmustinfbⅢntllesuspectthatthe

suSpectmayappointdefbnsecounselandthatwhenthesuSpectisunabletOpersonally

a仰oimdefenSecounselbecauseofindigenceorotherreasonslthesuspectmaylequest
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thatdefensecounselbeappointedfbrsaidperson;providedhowever,thatthisdoesnot

applywhenthesuspectalreadyhasdefbnsecounsel.

(3)(omimed)

(4)WhenajudgeinfbrmSaSuSPectofthefactthatthesuSpectmayrequestthatdefense

counselbeappoimedfbr.saidpersoninaccordancewiththeprovisionsofparag旧ph(2),

SaidjudgemustalsoinfbrmthesuspectOfthefactthatthesuspectmustSubmitalepOrt

onpersonalfinancialresoumeswhenrequestingthatdefensecounselbea"oimed;and

ifthesuspect'sFinancialResOUrcesareequaltoorareabovethebaseamoum,thesuSpect

mustllavefirstrequestedabarassoci帥ion(thebaraSsociationtowhichtherequestof

Article31-2,paragraph(1)inaccordancewiththeprovisionsofArticle37-3,paragraph

(2)istObemade)toappoimdefensecounsel.

(5)IfajudgehasreceivedtherequestfbrdetentionsetfbrthinParagraph(1),saidjudge

muStpromptlyissueadetentionwarram;providedlloweverjthatwhenthejudgedeems

thattherearenogroundsfbrdetentionorWhenadetentionwarrantcannotbeissued

pursuamtotheprovisionSofpamgraph(2)oftheprecedingArticle,saidjudgemust

immediatelyorderthereleaseofthesuspectwithoutissuingadetentionwarrant.

Article208

(1)WhenapublicprosecutorhasnOtinstitutedprosecutionagainstasuSpectregardinga

caseinwhichtheslJspeCtWasdetainedpursuantmtlleprovisionsoftheplecedingArticle

withintendaysoftherequestfbrdetention,saidprosecmormustimmediatelyreleasethe

suSpect.

(Z)Whenajudgedeemsunavoidablecircumstancestoexist,saidjudgemayextendthe

timeperiodsetfbrthinthepreCedingparagraph叩onthelequestofapublicprosecutor.

ThetotalperiodofsuchextensionsmuStnotexceedtendayS.
． 、

Article301-2(TEN'ⅨTIVETRANSLATION)

(1)Withregardtothefbllowingcases,whenapublicprosecutorrequeststheexamination

ofadocumemadmissiblePursuamtoAiticle322,paragraph(1),whichwas,relatingto

thecase,madeinthecourseoftheinterrogationprescribedinArticlel98,palagraph(1)

(limitedtotheimerrogationofasuspectunderarrestorunderdetention;thesameapplies

hereinaiterinparagraph(3)),Qrmadeinthecourseoftlleoppmtunityfbrexplanation

preScribedinArticle203,paragmph(1),Article204, ･paragraph(1)orArticle205,

paragraph(1)(includingcasestOwhichtheseProvisionsapplymutatismutandispurSuam

totheprovisionsofArticle211andArticle216;tllesameapplieshereinafterinparagraph

(3)),andcontainsanadmissionofadisadvantageousfact,andtheaccusedorthedefbnse

〕
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counselfilesanobjectionrelatingtotherequestonthegroundthattheadmissionis

suspectednottollavebeenmadevolUmarily, thepUblicpl､osecutormustrequestthe

examinationofa recoldingmedium.onwhichtheaccused'sstatementandthe

circumstancessurroundingtheaccusedduringtheinterlPogationortlleopportunityfbr

explanationinwhichthedocumentwasmadealerecordedpursuanttoparagraph(4)Of

thisArticletoprOvetllattheadmissionhasbeenmadevoluntarily;provided,however,

thatthisdoesnotapplyifthereisnosuchreCordingmedium,byreasonthatnorecording

pursuamtothesameparagiapllhasbeenmade,onagi℃undprescribedinanyoftheitems

ofthesameparagraph,oiPbecauseofotherunavoidablecircumstances,

(i)casesinvolvingthecrimewhichispunishablebydeathpenaltyblifeimpriSonmem,

orlifeimprisonmentwithoutwork;

(ii)casesinvoIvingtheCrime,whichispunishablebyimprisonmemorimprisonment

withoutworkwhoseminimumtennisnotlessthanOneyear,andcausingdeathtoa

victimthroughanimentionalcl･iminalact;

(iii)casesotherthanthoserefbrredorsentbyajudicialpoliceofficer(exceptfbrthose

listedintheprecedingtwoitems)､

(2)IfapublicpiosecutordOesnotlequesttheexaminationoftherecoKlingmedium

prescribedintheprecedingparagraphinViOlationoftheSameparagraph,tllecourtmust

makearulingtodismisstherequestfbrtheexaminationofthedocumemplBscribedin

thesameparaglaph. ･ ,

(3)TYleprecedingtwoparagraphsapplymutatismutandisincasespresclibedinanyof

theitemSinparagraph(1)whentheaccUsedm･thedefensecounselfilesanobiectiontO

theadmissibilityofastatementofapersonotherthantheaccusedadmissiblepursuantto

Article322,paragraph(1),appliedmutatismutandisinArticle324,paragraph(1),which

containsastatememoftlieaccused(limitedtothatwhichcomainsanadmissionofa

disadvamageOusfact)whichwaS , lelatingtothecase,madeinthecourseofthe

interrogationprescribedinArticlel98,paragraph(1)ormadeinthecourseoftlle

opportunityfbreXplanationprescribedinArticle203,paragraph(1),Article204,

pamgraph(1)orArticle205,paragraph(1),OnagrOundthattheadmissionissuspected

nottohavebeenmadevolUntalily.

(4)Whenapublicprosecutororapublicprosecutor'sassistantofficel;withregardtocases

listedinanyoftheitemsinpamgraph(1)(eXceptfbracasegiveninitem(iii)oftllesame

paragraphrelating.tocaseswhichhasbeenreferredorsentandiseXpectedtobelPeferred

orsentbyajudicialpoliceofficerinliglltofthefactthatthejUdicialpoliceofficeris

investigatingtheCase,orothercircumstances), interrogatesasUspectunderarrestm

underdetentionpursuanttoArticlel98,paragraph(1),orgivesasuspectanopportunity

8
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､

fbrexplanationprescribedinArticle204,paragraph(1)orArticle205,paragraph(1)

(includingcasestowhichtheseprovisionsapplymutatismutandispUrsuanttothe

pl℃visiOnsofArticle211andArticle216),thepublicprosecutorortllepublicprosecutor's

assistantofficermustrecordthesuSpeCt'sstafmentandthecircumstancessurrounding

thesuspectonarecordingmediumbymeansofrecordingimagesandsounds

simultaneouslylexceptinthemllowingcircumstances;

(i)whenrecordingcannotbemadeduetomalfilnCtionoflecordingequiPmentorother
unavoidablecirCumstances

(ii)whenitisdeemed,throughtheSuspect'sbehaviol3,includinglcfilsaloflecording,

thattllesuspectwillnotmakeafilllstatememifitisrecorded.

(iii)whentheCaseisdeemedasrelatedtoacrimebyamemberofanorganizedcrime

groupdesignatedbyaPrefbctumlPublicSafbtyCommissionpursuanttoArticle3of

theActtoPreventlllegalActivitiesbyMembersofO唱anizedCrimeGro叩s(No.77

ofl991)

(iv)inadditiontotheparticularsprescribedintheplecedingtwoitems,whenitis

deemedthat,becauseofariskthat,.inlightofthenatureofthecrime,behaViorof

thoseinvolvedinthecase,thecharacteristicsofthegro叩towhichthesuspectbelongs

andother.circumstances,thebodyorprOpertyofthesuSpectorhis/herrelativesmay

.beharmed,threatenedorconfilsedifthesuSpect'sstatementandthecircumstances

surroundmgthesuspectarerevealed,thesuSpectwillnotmakeafilllstatementifitis

recorded.

Thesameshallapplywhenajudicialpoliceofficial,withregardtocaseslistedinitem(i)

or(ii)ofparagmph(1),imerrogatesasuspectunderarrestOrunderdetentionpursuantto

Articlel98,paragraph(1),orgiVesasuspectanOpportunityfbreXplanationprescribed

inArticle203,pamgraph(1)(includingcasestowhichtheprovisionappliesmutatis

mutandispursuanttotheprOVisionsofArticle211andArticle219

Article319

(1)ConfbssiOnundercoercion,to吐Ⅲe,threatsjafterundulyprolongeddetentionorwhen

theleisdoubtaboutsaidconfessionbeingvolumarymaynotbeadmittedasevidence.

(2)Theaccusedmaynotbeconvictedwhentheconfession,whetheritwasmadeinOpen

courtornot,istheonlypieceofincriminatingevidence.

(3)TheconfessionprescribedintheprecedingtwoparagraphsincludesadmissiOnofguilt

regardingthecha唱edoffense.

Article429
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(1)Apersonwhoisdissatisfiedwithadecisionrendeledbyajudgeofasummarycourt

mayfilearequestwiththedistrictcourtwithjurisdictionfbrSaiddecisiOntoberescinded

oraltered,andaPersonw伽isdissatisfiedWiththedecisionrenderedbyajudgeOf

anothercourtmayfilearequestwiththecourttowhichSuchjudgeisassignedfbrsaid

decisiontoberescindedoraltered,Wllenthejudgerendersoneofthefbllowingdecisions:

(i)Adecisiondismissingamotionfbrrecusal;

(ii)AdeCisionregardingdetention2bail,Scizure,ortheretumofseizedarticleS;

(iii)AdecisionorderingdetentionpendingeXpertevalUation;

<iv)AdecisionorderingacivilfineagainstorcompensationofeXpensesfbrawitnesS,

aneXpertwitnessjanime叩reteljoratranslator;or

(v)AdecisionorderingaciVilfineagainstorcOmpensationofeXpensesfbraperson

whoistoundelgoabodysear℃h.

(2)Paragraph(3)ofArticle432shallapplymutatismmandistothereqUestprescribedin

tlleplecedingparagraph

(3)Thedistrictcourtorthefamilycourttowhichtherequestprescribedinparagraph(1)

wasmadeshallrenderitsrulingbyjUdicialpanel.

(4)TherequesttorescindoralteradecisionaSprescribedinitem(iv)oritem(v)of

paragraph(1)shallbefiledwithinthreedaysafiersuchdecisionhasbeenrendered.

(5)Wherethetimelimitfbrarequestasprescribedintheprecedingparagraphhasnot

yeteXpired,orwhensuchrequesthasbeenfiled,execmonofthedecisionshallbe

suspended.

ノ

ActonPenaIDetenti0mFacilitiesamlthem･閉tmentofImnateMmdDe軸meeS

』

(PrinciplesfbrtheTreatmemofDetaineesAwaitingahdicialDecision)
Article31

Whentlcatingadetaineeawaitingajudicialdecision,specialattentionmustbepaidto

theprevemingtheirescapeandplBventingthedestructiOnofevidenceofacrimejandto

thereSpectfbrtlleirrightofdefense,whiletakingintoconsidelationtheirstamsaSa

detaineeawaitingajudicialdeciSion-

(HowDetaineesAwaitingJudicialDecisiOnsAretoBeTreated)

Article35

(1)Thetleating(exceptincasesofexercise,bathing,visits,andotheroCcasionsprovided

fbrbyMinistryofJUsticeOlder;theSameappliesinparagraph(1)ofthefbllowingArticle

andArticle37,paragraph(1))ofdetaineesawaitingjudicialdecisions(limitedtothose
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committedtoapenalinStitution;hereinafterthesameappliesinthisChapter)istotake

placeinthedetaineeisroombothdayandnight,exceptfbrwhenitisdeemedapPropriate
todOsooutsideofthedetaineeisroom

(Z)Detaineesawaitingajudicialdecision(exceptthoseClassifiedasaninmatesentenced

todeath)aretobekeptinaone-personroomifthereisariskofhinderingtheprevention

ofdestructionOfevidenceofacrime,andeVennoriskisfbund,theroomistobeaone-

personroomasmuchasisitispracticaltodoso,exceptfbrwhenitisdeemedappropriate
toaccommodatetheminasharedroom.

(3)Nodetaineeawaitingajudicialdecision,iftllereisariskofhinderingtheprevemion

ofdestructionOfevidenceofacrime,ispermittedtomakemutuallyinteractwithOthers,

eveliintheomsideofthedetainee'sroom.

(PhysicalExercise)

Article57

ExceptSundaysandotherdaysspecifiedbyMinistryofJUsticeOrd"inmatesmustbe

providedwiththeopportunitytohaveadequateoutdoorexerciseasmucllasitispractical

todoso,inordertomaintaintheirhealth;provided,howeverDthatthisdoeSnotapply

WhenitisimpossibletoProvidethisopportunitywithintheWonkinghoul･s・ofthepenal

institutionduetocircumstancessuchasanapPearanceonatrialdate"

(UseofRestrainingRopes,HandcuHS,andBodyRestraimSuits)

Article78

(1)PrisonofficersmayjpursuanttoMinistryOfJusticeOrdeliuserestrainingropesor

handcuffSwheneithertheyescortinmates,orwhenaninmateislikelytoCommitanyof

thefbllowingacts:

(i)escaping;

(ii)selfharmmgorinflictinginiuryonothers;
●

(iii)damagingfacilitieslequipment,oranyotherpropertyofthepenalinstitution.

(Visitors)

Articlell5

WhenapersonlEqueststovisitadetaineeawaitingajudicialdecision(exceptthose

classifiedaseitherasentencedpersonoraninmatesentencedtodeath;hereinafierthe

sameappliesinthisDiviSion),waldensofpenalinstitutioilsaretopermitthedetainee

awaitingajudicialdecisiontoreceiveavisitexceptfbrwhenitisprohibitedpursuantto

theprovisionsofArticlel48,pa旧graph(3)ortheprovisionsofthenextSection;provided,

ll



Ⅵ

hoWevellthatthefbregoingdoesnotapplywhel℃receivingavisitisnotpermittedbythe
）

proVisionsoftheCodeofCriminalPrOcedure.

(AttendanceandRecordingduringViSitsOtherthanThosefiomDefenseCoimsels,etc.)

Articlell6

(1)WaldensofpenalinstitutionSaletollaveadesignatedstaffmemberattendanyofthe

visitstodetaineesawaitingajudicialdecision,othertllanvisitsbyadefensecounsel,etc.,

orhavetllestafrmembermakeanaudioorvideoreco'dingofit;provided,howevelBwhen

itisdeemedthatthereisriskofneitherdisrUptingdisciplineandolderinthepenal

institutionnorsuppressmgevidence,wardensofpenalinstitutionsmayOptnottoenfDrce

theattendanceorsoundandvideorecording(referredtoas''attendance,etc." inthe

fbllowingparagraph)"

(2)NotwithstandingtheprovisionsofthePlecedingparagrapll,wardensofpenal

institutionsmustnotenfbrcetheattendance,etc.atavisittoadetaineeawaitingajudicial

decisionofanyofthepersonssetfbrthinArticlell2,exceptfbrwhentherearespecial

circumsancesinwhichitisdeemedlikelytOeitherdisruptdisciplineandorderinthe

penalinst肋tionorleadtothedestructionofevidenceofacrime.

(RestrictionsonViSitS)

Articlell8

(1)Thedateandtime℃fvisitstoandetaineeawaitingajudicialdecisionbythedefense

counsel,etc・ isduringwolkinghourSofthepenalinstimtionfbrthedayexceptSunday

andotherdaysspecifiedbyCabinetOrder.

(2)ThenumberofvisitorsinaviSitprescribedintheprecedingparagraphisthl℃eorless.

(3)Evenwhenadefensecounsel,etc. requeststovisitadetaineeawaitingajudicial

decisionnotonthebasisoftheprecedingtwoparagraphs,waldensofpenalinstitutions

aretopermitthedetaineeawaitingajudicialdecisionthereceivingofvisitexceptfbr

whenitdoeshinderthemanagememandadministrationofthePenalinstitution.

(4)WardensofpenalinstitUtionsmaybPursuamtoMinistryofJUsticeOldelj impose

restrictionsonthevisitingsitethatarenecessaryfbreithermaintainingdisciplineand

orderorthemanagementandadministrationofthepenal institutionastothevisit

prescribedmpamgraph(1).

(5)TlieprovisionsofArticlell4applymutatismutandiStothevisittoadetaineeawaiting

ajudiCialdecisionbyapersonotherthanadefensecOunsel,etc.Inthiscase,thephrase

''twicepermonth"inparagraph(2)ofthesameArticleisdeemedtobe!℃placedwith

IIonceperday､0,

12
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Note:TheEnglishtextoftheabovelawsisanunoffiCialtranSlatiOnfbrthebenefit

ofthereaderbPleaserefertotheoriginalJaPaneseverSionfbraccuracyb
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TheGovernmentof､japan'sobiectionagainsttheOpinionNo.59ﾉ2020adoPtedon
August28bytheWorl<ing･GrouponArbitmⅣDetentionregardingthecaseofthe
defendant,MItCarIosGhosn

1． TheOpinionNo. 59/2020oftheWorkingGroupthatthemeasuresappliedtothe
defendant,M[CarlosGhosn,bytheGOvernmentofJapanconstitutearbit旧Ⅳdetentionis
totallyunacceptable.JapanoqectstotheWorkingGroup'sOpinionfOrtheibllowingreasons.

2Asexplainedinthewri廿enresponsetotherequestfOrinfOrmationbytheWorkingGroup,
Japan'scriminaljusticesy:emsetsoutappropriateprocedulesandisadministeredproperly
toclarifythetrUthincriminalcaseswhileguaranteeingthefUndamentalhumanrightsof
individualsconcerned. Inaddition,detaineesawaitingajudicialdecisionat institutionsfOr
detentionieceivetreatmentswhichrespecttheirhumanrights.Thecriminalproceedingsto
beappliedtoM[GhosndonotviolatethehumanrightstreatiesconcludedbyJapan,
includingthelnternationalCovenantonCivilandPoliticalRights(ICCPR).Suchcriminal
proceedingswerecarriedoutstrictlyinaccordancewithappropriateproceduresstipulatedin
｢elevantlawswhilefullyguaranteeingtherightsofM[Ghosn・Therefo｢e,Japanonceagain
emphasizesthatthemeasuresappliedtoMITGhosncannotbeconsideredasarbit旧Ⅳ
detention.

S.Attheendof2019,M[GhosnillegallyfiedfrombothJapanandhiscriminaltrial inviolation
oftheconditionshepmmisedtocomplywithtotheJapanesecourt. ltisacceptedunderany
nation'slegalsystemthatasuspectlikelytodestmyevidenceandfleecanbearrestedand
detainedbasedonawar旧ntissuedbythejudicialauthorityFlightfmmacriminaltrial, in
violationoftheconditionsadefendantpromisedtorespectuponhisorherreleaseonbail, is
notcondonedunderanynation'slegalsystem.TheWorkingGrouphasemphasizedllthatit
expressesnoviewonthecircumstancesinwhichMI･bGhosnnedthejurisdictionofthe
Japaneseauthorities,andthatitsopinionshouldnotbeconstruedascondoningoro他ring
anyjustificationfOrsuchadeparture.''HoweveriMI:Ghosnwasarrestedanddetainedbased
onawarrantissuedbythecourtbecausehewasconsideredlikelytodestroyevidenceand
flee.M[Ghosnthenproceededtoactuallyfleethecriminaltrial itself.Giventhesituation,the
veryfactthattheWorkingGroupconsidersthecaseofMrtGhosnas!Garbitrarydetention''
would: 1)encouragethosewhowouldstandcriminaltrialtoentertaintheideathatflightcan
bejust而ed;2)preventtheIealizationofjusticeandtheproperfunctioningofthecriminal

aI1【

4. inthefirstplace, theOpinioniStotallyunacceptableasitcontainsobviousfactualerrors,
includingthefOlIowingpointsJ
･Theopinionthat, fOllowinghisa｢｢ests,M[GhosnwasheldfOrperiodsof22days, 10

days, 19days,and21daysrespectivelywithoutbeingbroughtbefOreajudge｡
･TheopinionthattheprovisionofopportunitiesforMrbGhosntochallengehisdetention
befOreacourtwasdelayed.
Regardingthispoint, theGovernmentofJapanwillmakeadditional argumentsas
necessary.

5. Inaddition,underJapaneselaw, inordertoprotecttherightsofthepeopleconcernedin
criminalproceedings, JapancannotprovidetotheWorkingGroupinfOrmationrelatedto
investigationsandtrialsconcerninganycases, including thatofMrbGhosn, bebre



commencementofatrial. 1nthedocumentsubmi壮edbyJapanonAprilgthisyeaEJapan
explainedsuchsituationandpointedoutthatitwouldbeinappmpriatefOrtheWorkingGroup
tomakeadecisionregardingthecaseofMr・Ghosn,who
limitedinfOrmationandbiasedallegationsfromthesource

hadiIIealI fIedbasedmostl on

TheEf◎妃,JapancanbynomeansaccepttheOpinionof
theWorkingGmup.Japanconveystot
administeringitscriminaljusticesystem.

JapanconveystotheWorkingGmupitsintentiontocontinueproperly


