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THE LEGAL FRAMEWORK AND THE PRACTICAL OPERATION
OF THE CONVENITON ON THE CIVIL ASPECTS OF
INTERNATIONAL CHILD ABDUCTION IN JAPAN

I INTRODUCTION
I would like to take this opportunity to explain the legal framework and the

practical operation of the 1980 Convention in Japan.

@First, I would like to overview the process that Japan accepted the 1980
Convention. |

@Japan deposited the instrument of acceptance on 24" of January 2014, last
year and @the Convention entered into force on 1* of April according to Article 43 of
the Convention. @In addition, Japan enacted the Act for Implementation of the
Convention and the Supreme Court Rules of Procedures for Return Cases under the
Act. The Act and the Rules, as implementing legislation, became effective on the
same day the Convention entered into force, which is 1% of April last year. @As I

mentioned earlier, Japan designated 2 Hague Network Judges in May.

In Japan, both the Convention and the implementing legislation have the force |
of law. However all provisions of the Convention are incorporated into the
implementing legislation. Therefore the court proceedings are conducted under the
implementing legislation. Needless to say, the provisions of the implementing
legislation should be interpreted in accordance with the Convention.

The Act has introduced a whole new set of court proceedings for incoming
return cases. The English translations of the Act and the Rules can be found on the
website of the Japanese Ministry of Justice aﬁd Ministry. of Foreign Affaires. So

please refer to them later.

I . FEATURES OF THE JAPANESE LEGAL FRAMEWORK TO
IMPLEMENT THE CONVENTION

- @Here I would like to explain some features of the Japanese legal framework



under the Act.

@First point is concentration of jurisdiction. Jurisdiction over return cases
in the first instance is concentrated in 2 courts, which are the Tokyo Family Court and
the Osaka family court. Jurisdiction is determined according to the location of the
child. @Specifically, if the child is in eastern part of Japan, fhe Tokyo Family Court
has jurisdiction, and @if the child is in the western part of Japan, the Osaka Family
Court has jurisdiction.

One of the purposes of concentrated jurisdiction is to accumulate expertise in
the Convention. As I mentioned earlier, the court proceedings for return cases is
newly introduced in Japan. Therefore we think it very important that the Tokyo and
Osaka Family Court have jurisdiction over return cases exclusively in order to
accumulate experience and develop expertise concerning the Convention.

Before Japan accepted the Convention, we had learned many things from
other member states. And this feature is one of the results of them. 1 would like to
take this opportunity to thank generous assistance of many countries and the

permanent bureau of the Hague Conference.

@Second point is closed proceedings. In the procedure of the return case,
family matters are handled and protection of privacy is highly required. Therefore

generally the proceedings of the return case shall not be open to the public.

@This policy applies to the inspection of the case record, which means
permission by the court is necessary to read or copy the case record. In principle, the
court shall grant the permission for the request by the parties except where the

inspection would harm the interests of the child, the parties or third parties.

@However the court will not permit even the parties to inspect the part of the
case record describing the location of the subject child provided by the Japanese
Central Authority. @The only exceptions are: 1) when the respondent has consented

to inspect the information; or 2) the inspection of the information is necessary to



enforce a final and binding return order.

@ Third point is Ne Exeat Order, which is the injunction agéinst departing of
the subject child from Japan.

Upon petition by either pérty to the case, the court where the return case is
pending may order the other party not to have the éubject chil‘d depaﬁ from Japan and
@to surrender the passport of the child to the Japanese Central Authority. @If the
party does not comply with the order to surrender the passport, the court shall impose a

non-penal fine of up to 200,000 Japanese yen on him/her.

@Forth point is a court based conciliation and a judicial settlement. @From
the viewpoint of that amicable solution is desirable, the court where the return case is
' pending may- refer the case to the court based conciliation with the consent of the
parties or attempt to arrange a judicial settlement. A court based conciliation is
conducted by a committee composed of oneijudge who is seized of the return case and
two family conciliators. Also a procedure of a judicial settlement is conducted by the

judge who is seized of the return case.

@Final point I would like to mention is enforcement of a final and binding
return order, especially preposition of indirect compulsory execution. Under the
Japanese legal system, enforcement can be executed only after the return order became
final and binding. And a petition of the party is necessary to execute a final and

binding return order.

The Act has introduced two phases of the compulsory execution. @The first
phase is called “indirect compulsory execution,” which is a monetary sanction and @
the second phasevis called “execution by substitute,” which is direct execution. We
think that a voluntary return should be sought as much as possible even at the
enforcement stage. Therefore a petition for the execution by substitute may not be -

filed before the indirect compulsory execution.



Although I will not explain details, the Act includes prdvisions regarding

consideration of the best interest of the child in the enforcement procedure.

I STATISTICAL INFORMATION AND PRACTICAL OPERATION
@®Next, I would like to introduce statistical information and overview the

practical operation of the Convention in Japan.

@From 1 of April last year to the end of September this year, which means
during the one-and-a-half year period after the Convention entered into force for Japan,
the number of applications of return cases to the Tokyo or Osaka Family Courts is 30,
which is calculated on the number of children basis. @Among that 30 cases, 21
cases were concluded. @Regarding outcomes, 13 cases were concluded by return
orders without consent, @1 case by judicial refusal and @7 cases by a conclusion of
a court based conciliation, which is categorised into judicial return with consent.

@ With regard to the timing in return cases in the first instance, the mean time

of 21 cases was 54 days.

@Concerning appeals, among 21 cases which were concluded in the first
instance, 14 cases were appealed and all were concluded by the end of September. |

@The outcomes were that 12 cases were concluded by dismissal of an

appeal , @1 case by withdrawal of an appeal and @1 case by reversal of an original

decision. It shows that the most decisions of the first instance were maintained.

As 1 indicated, the return cases in Japan were concluded very quickly until
now. As you would expect, speed is a key issue when considering the successful
working of the Convention. '

Article 11(2) of the Convention implies a six week period in which
applications should be resolved. Although we understand that it is not a conventional
obligation and a proper oﬁtcome is also important, in order to conclude the return case
as smoothly as possible the Tokyo and Osaka Family Courts have adopted a new

model of proceedings.



@I would like to introduce the outline of this model.

@Firstly upon the receipt of a written application, @the court will, without
delay, designate two dates for the proceedings. @ The first date for the proceedings is
set on approximately 2 weeks after a written application was filed. @The second
date for the proceedings is set on approximately 3 weeks after the first date, that is 5
weeks after the application. .

@Because the first date for the proceedings is expected to be held 2 weeks
after the application, it would not be enough time for the parties, especially for the
respondent, to prepare. @Therefore on the first date for the proceedings, the judge,
or judgés, mainly clarifies the points of the arguments orally considering documents:

and evidences submitted by the parties if any.



@Between the first and the second dates, the family court probation officér
may conduct an examination of the facts. Family court probation officers are
specialists in the field of behavioral science such as psychology, sociology, pedagogy,
and social work. .They> conduct examination of the facts by using their knowledge
and techniques in behavioral science, for example, about the child’s view on being
returned to the habitual residence or whether the child has settled into the new
environment, etc. I think they exercise a similar function to the family consultant of
Australia.

If the involvement of the family court probation officer is expected, he/she
will attend the first date for the proceedings and makes necessary arrangements for ah

examination of the facts.

Also depending on the circumstances, the date for the proceedings may be

held several times between the first and the second dates.

@On the second date for the proceedings, generally the judge, or judges,
conducts an examination of the facts based on documents and evidences submitted by
the parties between the dates and, if conducted, the result of the examination of the
facts by the family court probation officer. @The judge, or judges, may hear
statements directly from the parties if necessary.

During this process, a judicial settlement may be attempted or the case may be
referred to a court based conciliation if the parties consent to it.

@ At the end of the second date, the judge, or judges, concludes the
proceedings and sets the date to make a judicial decision. @The date to make a
judicial decision is normally set approximately 1 week after the second date, that is 6

weeks after an application.

Not to mention that cooperation of the parties is extremely important for the
expeditious and appropriate procedure. Therefore it is advisable for the parties to
consult an attorney. In this respect, the Japanese Central Authority deals with the

Lawyer Referral Service by the Japan Federation of Bar Association.



Also I would like to stress that this model is just an ideal one and the judge
does not necessarily stick to this model. Each judge conducts court proceedings
properly taking into consideration circumstances of individual case in order to achieve

the best interest of the child.

I CONCLUSIONS

@] explained features of the legal framework and overview of the practical
operation of the Convention in Japan.

- Japan joined the Convention recently and currently has a little experience
regarding the practical operation of the Convention, however it is hoped that this
information will be beneficial to other states.

Also we would like to keep communicating with other contracting states of
the Convention, the permanent bureau of the Hague Conference and others through
various channels such as the International Hague Network for Judges and make the
best effort to develop the more effective implementation and application of the
Convention.

@1 thank you for your attention.



